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CHAPTER6 
Trusts and Estates 
EMIL SLIZEWSKI 
A. COURT DECISIONS 
. §G.I. Power of appointment: Formal requirements for· service. 
Under Massachusetts law a general residuary clause will operate as 
an exercise of a general testamentary power of appointment . unless a 
contrary intent appears in the will.1 This canon of construc~ion may 
lead to an inadvertent exercise of a power and bring about such un-
wanted consequences as viollilting the Rule Against Perpetuities/a 
requiring the subject matter of the power to be d~livered to the donee's 
executor' (thereby increasing probate expenses and delays), and mak-
ing .the property subject to the claims of the donee's creditors.' More 
importantly, the appointive assets may be diverted from the takers 
in default of appointment contrary to the actual desires of the donee 
of the power. 
In order to assure a deliberate exercise of a power of appointment 
the instrument creating the power may set forth certain formalities 
which must be met before an appointment takes effect -"~ the [do-
nee] shall appoint by a will, executed after the settlor.'s death, re-
ferring specifically to the p~wer herein given ... . "t. National. Shawm~t 
Bank of Boston v. lea! deeded that a power was not exerased when 
tlle ti6bee failed to meet the specified formal requirements. There, 
the terms of the trust creating the power recited that it be exercised 
by an instrument under seal, duly acknowledged and deposited with 
the trustees. The instrument alleged to have exercised the power was 
a will under seal to which one of the attesting witnesses was a notary 
public who did not assume to act as such and whose status as a notary 
EMIL SUZEWSIU i8 a Professor of Law at Boston College Law School and a member 
of the Massachusetts Bar. 
§G.lf' 1.Secxmd Bant-State Street Trust Co. v. Yale University Alumni Fund, 558 
Mass. 520; 156 N.E.2d 57 (1959), noted in 1959 Ann. Surv. Mass. Law §2.9. 
2 With regard to assets owned by the testator, the period of the rule runs froui 
the date of his death; but, when a testamentary power of appointment is exerdsed, 
the period of the rule oommenc:es to run from the date of creation of the power. 
See Amerige v. Attorney General, 524 Mass. 648, 88 N.E.2d 126 (1949). 
8 Boston Safe Deposit Ie Trust Co. v. Alfred University, 559 Mass. 82, 88, 157 
N.E.2d 662, 667 (1959): Olney v. Balch, 154M;W. S18, 28 N.E. 258 (1891). 
, Hill v. Treasurer and Receiver General, 229 Mass. 474, 118 N.E; 891 (1918). 
II A. Casner, Estate Plimning 1258 (3d ed. 1961) • 
• 515 Mass. 457. 55 N.E.2d 115 (1944) •. 
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was not known by the donee. The will was deposited with a bank, 
which several years later became one of the trustees, but not in its 
capacity as a trustee. The Supreme Judicial Court, after finding that 
the donee had failed to comply with the requirements of acknowledg-
ment and deposit, held that the power was not exercised. 
In Shine v. Monahan,7 decided during the 1969 SURVEY year, the 
donor's trust conferred upon his wife a power of appointment over 
the remainder to be exercised by "specific reference in her will to the 
full power hereby created." The donee-wife died, leaving a will with 
a residuary clause disposing of the residue of her estate, "including 
all property of which I have the power of appointment by virtue [of] 
any will or testament or inter vivos trust executed by my husband .... " 
Upholding the lower court's ruling that the power was effectively 
exercised, the Supreme Judicial Court concluded that the donee's 
will complied with the required formalities. The Court observed that 
the donor's objective was to prevent an inadvertent exercise of the 
power and that the donee acted consciously and deliberately when 
she referred to "the power of appointment by virtue [of] ... any inter 
vivos trust executed by my husband." In view of the apparent purpose 
of the donor in inserting such a formality for a due exercise of the 
power, the donee's reference sufficiently approximates the "specific 
reference ... to the full power ... " requirement of the donor's trust.8 
National Shawmut Bank v. Joy was distinguished on the ground that 
the donee did not "approximate" what was required for an appoint-
ment. 
§G.2. Construction: Life estate or absolute interest. In Frederick 
v. Frederick1 a testatrix, after making cash bequests, left the rest of 
her estate in the following terms: 
... After the above provisions have been carried out I devise 
and bequeath the remainder of my estate, both real and personal 
to my dear husband, ... he to use said remainder in any way he 
deems desirable. After the death of my dear husband it is my 
wish that the house be sold, and the remaining estate be devised 
and be-queath (sic) to my cousins of Dedham, Mass., to be shared 
by them in equal shares. 
A majority of the Supreme Judicial Court decided that the husband 
of the testatrix received a life estate in the realty and personalty with 
a lifetime power to consume the same, and that the cousins h~d a 
remainder. 
The contention that the husband acquired the real estate in fee 
simple and absolute ownership of the personal property was rejected. 
7 554 Mall. 680, 241 N.E.2d 854 (1968). 
8 See 5 American Law of Property 125.44 (Casner ed. 1952). 
16.2. 11969 Mall. Adv. Sh. 619, 247 N.E.2d 561. 
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This position was based in part upon the formalistic common law 
doctrine stated in the early case of Ide v. Ide2 in the following manner: 
Whenever, therefore, it is the clear intention of the testator 
that the devisee shall have an absolute property in the estate de-
vised, a limitation over must be void, because it is inconsistent 
with the absolute property supposed in the first devise. And a 
right in the first devise to dispose of the estate devised at his plea-
sure, and not a mere power of specifying who may take, amounts 
to an unqualified gift.s 
The Ide rule is based on the ancient common law tendency to cl~ 
sify estates into rigid types with a reluctance on the part of modem 
courts to fully repudiate it for fear of its possible effect on the secu-
rity of titles to land.4 The doctrine, however, in so far as it tends to 
limit a court interpreting a will from considering the will as a whole 
and the circumstances under which it was executed, has been rejec-
ted.5 
If the will of the testatrix had not contained the sentence mention-
ing her "wish" to benefit her cousins - so that she gave the remainder 
of her estate to her husband "he to use said remainder in any way 
he deems desirable" - it would appear that the husband would have 
taken absolute interests in the realty and personalty. The right "to 
use property in any way he deems desirable" merely describes an 
essential characteristic of a fee simple title.6 Had the sentence re-
ferring to the cousins directed that the house be sold and the remain-
ing estate devised to the cousins, the conclusion that the husband 
received a life estate with a power to consume could have been reached 
more readily.7 
The use of the word "wish" in the actual limitation makes the 
intent of the testatrix less clear. Precatory language such as "wish," 
"desire," "hope" or "request" does not naturally impart a legal obli-
gation. Context may, however, give such words a connotation of com-
mand instead of recommendation. Thus, in Crockett v. Crockett8 
legacies to a testator's nieces and nephews were created under a pro-
vision which read: "To all of my nieces and nephews, I wish that my 
estate would provide a four-year college course to any wishing to 
accept such." The testator was clearly making a testamentary dispo-
sition of his estate using precatory language. This is unlike the case 
25 Mass. 500 (1809). 
BId. at 504. 
4 See Frost v. Hunter, 312 Mass. 16, 20, 42 N.E.2d 820, 822 (1942); Martin, The 
Rule of Ide v. Ide: An Anachronism in Massachusetts Law, 30 B.U.L. Rev. 161 (1950). 
5 Morris v. Smith, 332 Mass. 34, 123 ~.E.2d 212 (1954), noted in 1955 Ann. Surv. 
Mass. Law §2.16. 
6 Anderson v. Harris, 320 Mass. 101, 67 N.E.2d 670 (1946); Bassett v. Nickerson, 
184 Mass. 169, 68 N.E. 25 (1903). 
7 Morris v. Smith, 332 Mass. 34, 123 N.E.2d 212 (1954). 
8332 Mass. 564, 126 N.E.2d 363 (1955). 
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wh~rea ~quest made .~ a penon is followed by a provision in which 
the testator ex.~ his wish that the legatee further dispose of the 
legacy in a specified manner.9 In Frederick the testatrix did not ex-
press her desire that her husband leave the estate to her cousins but 
stated that it was her wish that the house be sold and the remaining 
estate devised to her cousins after his death.10 The Court recognized 
that itS· decision was not free from doubt and observed both that the 
will was obviously drafted by one not skilled in the law and that the 
word "wish" might well be treated as precatory had the will been 
drawn by a skilled draftsman. 
§6.3. .Charitable trust: Cy pres. The doctrine of cy pres was uti-
li~ by the. Supreme Judicial Court for the purpose of confirming 
a testatrix's intent to make a charitable gift so that her estate could 
claim a .charitable deduction for estate tax purposes in the case of 
Old Colony Trust Co. v. Thf! Board of Governors of the Belleville 
Gfmeral Hospital;~ 
The testatrix left specified fractions of her estate, after the death 
of the last of several annuitants, to designated charities, including 
Belleville Genenl Hospital of Ontario, Canada. Belleville. General 
Hospital was operated by a vohmtary association for several yean, 
hut, by the time the will was executed, the hospital was managed by 
a corpo~tion that was created by a statute which also ~~d the 
purchase of the hospital's assets by, and vested title to, such assets in 
the City of BellevUle.2 After the death of the testarlx this statute 
was repealed by a later act which provided that the hospital. be man-
aged and operated by a corporation under the name of the Bo;u-d of 
Govemon of the Belleville Gener~l. Hospital. T4ereafter the corpora-
tion has operated as an entity distinct from any government body. . 
. The Intel1lal Re~enue~rvice re£usedto allow a charitable deduc-
tion for the remainder interest given the hospital on the grounds that 
the bequest was without restticti<)n and that the hospital was anum 
of and was indistinguishable from the city.8 There was a deficiency 
assessment which was paid and a suit for a refund was pending in 
the federal. district court. 
In response to a petition for instructions reported to it I>.y the· pro-
bate court, the Supreme Judicial Court ruled that the bequest in ques-
tiQn. must be impressed with a trust limiting the expenditure of the 
funds· for charitable hospital purposes only. The Court found that 
9 See Knibbs v. Knibbs, 236 Mass. 182, 127 N.E. 885 (1920); Pitts v. Milton" 192 
Mass. 88, 77 N.E. 1028 (1906); Aldrich v. Aldrich, 172 Mass. 101, 51 N.E. 449 (1898); 
1. llesta~eat of Trusts SeClOnd §25, Comment c (1957). 
10 Bu. ~ BIl11"ett. v. Marsh, 126 Mass. 215 (1879). 
§6.5. 11969 Mass. Adv. Sh. 761, 247 N.E.2d 585. 
2 The<~tatrix was born in Belleville and became an American citizen in 1914. 
This statute was enacted in 1948. 
8 1954 Int. Rev. Code §2055. Gifts for general hoepital purposes are deductible; 
gifts to foreign governments are not. 
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the will manifested an intent to make a charitable gift for general 
hospital purposes in Belleville and not to confer any financial benefit 
on a foreign municipality in the discharge of its governmental func-
tion. The Court observed that "[i]t would be an elementary assump-
tion that [the testatrix] also intended this charitable bequest to be 
accorded the usual tax exemption of any gift to hospital purposes 
and not to be subject to diminution by taxation. "4 
An outright gift to a corporation for a specified charitable objective 
creates no trust in the technical sense - the corporation need not 
qualify as a trustee - but the corporation is under an enforceable 
duty to use the subject matter for the designated purpose,ll In the 
principal case, a distribution to the Board of Governors of Belleville 
General Hospital would correspond to the wishes of the testatrix' that 
the fund be used for general hospital purposes in Belleville. 
If it is possible and practicable to carry out the donor's specific 
charitable intent, courts have refused to apply the principle of cy pres 
even though it might be wiser and result in a greater social benefit 
to do so.e 
Since, however, there was the possibility of a further change in 
Canadian law so that the fund might in the future be made available 
for general municipal or governmental purposes, it is not too much 
of a departure from orthodox cy pres application to have the Court 
at this time assume the charitable nature of the gift and consequently 
make available the tax savings resulting from the charitable deduc-
tion.T 
The Court also instructed the executor "to prosecute to the utmost" 
the suit for the estate tax refund.s 
B. LEGISLATION 
§6.4. Uniform Common Trust Fund Act. Chapter 417 of the 
Acts of 1969 repealed the Massachusetts statute authorizing the estab-
4 Old Colony Trust Co. v. The Board of Governors of the Belleville General 
Hospital, 1969 Mass. Adv. Sh. 761, 764, 247 N.E.2d 58!!, 585 . 
. II American Institute of Architects v. Attorney General, !!!!2 Mass. 619, 127 N.E.2d 
161 (1955). 
e Franklin Foundation v. Attorney General, !140 Mass. 197, 16!! N.E.2d 662 (1960): 
President and Fellows of Harvard College v. Attorney General, 228 Mass. !!96, 117 
N.E. 90!! (1917). . 
T The case was remanded to the probate court, "which upon the death of the 
last annuitant is charged with the responsibility of insuring that [bequest] given to 
the Belleville General Hospital shall be given over to 'The Board of Governors of 
the Belleville General Hospital' if that corporation is then operating the hospital, 
or to a trustee to be appointed by the probate court, or in any other manner as the 
court then deems proper, but in any event only after the court is completely satis-
fied that the share will be used solely for charitable hospital purposes in the Belle-
ville area." 1969 Mass. Adv. Sh. at 765, 247 N.E.2d at 586. 
S As to the jurisdiction to entertain the petition for instructions, see Watson v. 
Goldthwaite, M5 Mass. 29, 184N.E.2d !140 (1962). Old Colony Trust Co. v. Silliman, 
lI52 Mass. 6, 2211 N.E.2d 504 (1967). 
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lishment and maintenance of common trust funds by fiduciaries and 
substituted the Uniform Common Trust Fund Act.1 The uniform 
act sanctions the creation of a common trust fund by a fiduciary and 
omits several specific requirements of the previous statute, such as 
those relating (I) to notice to beneficiaries before a trustee makes the 
first investment in participations in a common trust fund to partic-
ipations in a common trust fund, (2) to maximum or minimum 
amounts that may participate in the common fund, (3) to any limit 
in the number of shares of anyone corporation in which the common 
fund may invest and (4) to the compensation of the fiduciary manag-
ing the fund. Absence of these specifics from the new act should not 
be construed to mean that they may be ignored by a fiduciary creat-
ing or managing a common trust fund. 
One of the major objectives of a fiduciary with a common trust 
fund will be to have the fund exempt from federal income taxation 
as a corporation or association. The Internal Revenue Code2 exempts 
a common trust fund from taxation only if it is maintained by a bank 
in conformity with the regulations of the comptroller of the currency 
pertaining to the collective investments of trust funds by national 
banks.s Regulation 94 of the comptroller deals fully with collective 
investments and sets forth several requirements on matters covered 
by. the earlier Massachusetts statute. 
Prior to 1962 authority over trust powers of national banks rested 
in the board of governors of the Federal Reserve System, and Regula-
tion F promulgated by the board related to collective investments. 
This authority was transferred by statuteG to the comptroller of the 
currency, and Regulation F was replaced by Regulation 9 of the comp-
troller. Regulation 9 substantially modified the previous rules by 
removing several restrictions. II 
The provisions of the previous Massachusetts common trust fund 
act matched those of Regulation F. Since Massachusetts fiduciaries 
felt compelled to meet the most stringent requirements of the statute 
and the federal regulations, they did not take advantage of the more 
liberal and flexible rules under Regulation 9 when it was promul-
gated in 1963. To avoid having fiduciaries subject to separate federal 
and state requirements in making collective investments, the legis-
lature could have taken two different approaches: amend the Mas-
sachusetts statute to correspond to any change in the federal regulation, 
or adopt the uniform act with its lack of specific requirements. Adop-
tion of the uniform act is obviously more practicable. 
§S... 1 G.L .• e. 20M. 
2 1954 Int. Rev. Code §584. 
8 Although the regulations apply only to national banks, state banks must comply 
with them to obtain the tax exempt status for their common trust funds under 1954 
Int. Rev. Code §584. 
, 12 C.F.R. §9.l8 (196B). 
II Pub. L No. 87-722. §l. 76 Stat. 668, 12 U.S.C. §92A (1962). 
II See Judd. Common Trust Funds Under New Regulation 9. 102 Trusts " 
Eatatel 569 (196B). 
6
Annual Survey of Massachusetts Law, Vol. 1969 [1969], Art. 9
http://lawdigitalcommons.bc.edu/asml/vol1969/iss1/9
§6.6 TRUSTS AND ESTATES 123 
§6.5. Period within which a personal representative may not be 
sued by a creditor of the deceased. Chapter 498 of the Acts of 19691 
reduces the time within which an executor or administrator shall not 
be answerable to an action by a creditor of the deceased from a per-
iod of six months to three months from the date he files his bond. 
The exception relating to suits based on cJaims which would not be 
affected by the insolvency of the estate or actions for the purpose of 
ascertaining contested claims after the estate has been represented 
insolvent is retained. 
Although the new three-month period corresponds to the time re-
quired for the filing of an inventory for probate2 and inheritance 
tax3 purposes, it would appear that the new statute will not encourage 
a personal representative to pay estate debts earlier than in the past. 
He may still be disinclined to satisfy the claims against the estate 
within six months of the approval of his bond because of the protec-
tion given him by G.L., c. 197, §2,~ which remains unaffected by the 
new legislation. 
The effect of the statute is to extend the time for bringing actions 
on claims against the decedent's estate, in the usual case, from six 
months - the second six-month period of the one-year statute of 
limitationsll - to nine months, commencing three months after and 
ending one year within the date that the personal representative gives 
his bond. Persons with disputed claims may find it advantageous to 
commence their actions three months earlier than the time permis-
sible under the prior law.6 
§6.6. Estate planning by guardians and conservators. The pri-
mary function of a guardian or conservator with respect to the ward's 
property is to manage it "frugally and without waste" and to apply 
it, "so far as may be necessary, to the comfortable and suitable main-
tenance and support of the ward and his family."l If substantial wealth 
is involved there may be serious adverse income tax and prospective 
death tax consequences which cannot be remedied by the ward be-
cause of his lack of competency. Prior to the 1969 SURVEY year the 
guardian or conservator had no authority to make dispositions of 
the ward's property for the purpose of minimizing taxes or benefit-
ing those friends, relatives or charities that the ward may have desired 
to benefit had he had the capacity to do so. This lack of flexibility 
§6.5. 1 Amending C.L., c. 197, §l. 
2 C.L., c. 195, §5. 
a C.L., c. 65, §22. 
~ "If an executor or administrator, does not within six months after the approval 
of his bond have notice of demands against the estate of the deceased sufficient to 
warrant him to represent such estate to be insolvent, he may, after the expiration 
of said six months, pay the debts due from the estate and shall not be personally 
liable to any creditor in consequence of such payments made before notice of such 
creditor's demand. • . ." 
IIC.L., c. 197, §9. 
6 See White v. Cormier, !Ill Mass. 5!17, 42 N.E.2d 256 (1942). 
§6.6. 1 C.L, c. 201, §!l8. 
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~~ out, of ,a· guardianship. or conservatorship was significantly 
IQ.odified .by a new statute permitting estate planning in the man-
agemeJit ofa ward's estate. 
'<l1apter4~2 of the Acts of 19692 empowers the probate court to 
authorize a, conservator or guardian to apply such funds as are not 
required for the ward's own maintenance or support towards the es-
tablishment of, an estate plan designed to minimize taxes, or for gifts 
to such. charities, relatives or friends as would be likely objects of the 
ward's bounty. The conservator or guardian must. file aI\ application 
briefly outlining the proposed estate plan and what it .expects to ac-
complish. including the likely tax ~avings. The order of the court on 
an application is limited to a period not longer than the ensuing 12 
t:nonths, but similar applications may be permitted in later years for 
a .fqrther ;l2-D).onth period without the requirement of further notice 
to in~ted parties. 
· §6.7. Aitoption JJ~ pro lWlc. G.L., c. 210, §7, gives an adopted 
child the same rightS of inheritance as he would have had had he 
been bom to ,the adppting parent in lawful wedlock; but the adopted 
c4ild loses. his right to. inherit from his natural parents or kindred. 
If a petitioning adopting parent dies before a decree of adoption 
is,. entered, the inheritance rights are. unaffected by this section. The 
last sentence of Section 7 empowers the probate court to decree that 
the·rights f)f succession to property shall vest in the adopted child 
as o~ the date o~ the filing of the petition of adoption. This power 
should have very limited application and it clearly does not cover. 
the case. where ~e petition,er dies before the decree of adoption, as 
the se:ntence refers to the person adopted as acquiring vested rights 
of succession. 
In 1969, Chapter 210 of the General Laws was amended by the in-
sertion f)f a new Section 6B,1. which provides: 
In' the event that either of the petitioning adopting parents 
. to the peittion for 1 adoption, which has been filed with the pro-
bate coutt. should die prior to the entry of a decree of adoption, 
· ·the 'probate court may enter a decree within three months follow-
ingthe date of death nunc pro tunc to the date of the filing of 
. ·the adoption petition. Said decree shall have all of the effect of 
· a: decree of adoption as to both petitioners and the person adopted 
as provided for in section seven. 
The new statute is applicable only if there are two petitioning 
pareIl~ one of whom. dies before an adoption decree is entered. The 
decree nunc pro . tup.cgives the adopted child the right to succession 
to. property of both petitioners. 
. This act raises conceptual and constructional difficulties. Under 
2 Amending G.L., c. 201, §58. by adding three new paragraphs. 
§6.7. 1 Acts of 1969; c. 249. 
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G.L., c. 210, §6, the court must be satisfied that the petitioner is of 
sufficient ability to bring up the child and provide for its suitable 
support and education before there can be a decree of adoption. It 
is difficult to see how a court can make a finding that a dead person 
has the ability to bring up a child. It would, therefore, appear that, 
in view of new Section 6B, Section 6 should be construed to mean 
that the court must find that the petitioner would have been a suit~ 
able person to adopt the child had he lived. 
W4en a petition for the adoption of a child under the age of 14 is 
filed, G.L., c. 210, §54, requires that there be an investigation by the 
department of public welfare and that no decree be made until a re-
port of its findings has been received by the probate court. Nor may 
a decree of adoption be entered until the child shall have resided for 
not less than one year in the home of the petitioner. This require-' 
ment may, however, be waived by the court for good cause. Maya 
decree nunc pro tunc be entered if the petitioner dies. before the de-
partment of public welfare files a report or makes an investigation? 
Should the death of the petitioner be considered good cause for the 
purpose of waiving the residence requirement within the meaning 
of Section 5A? 
Massachusetts cases have held that an adopted child may claim' a 
share of its deceased adopting parents' estate as a pretermitted child' 
and is entitled to receive damages recovered by an administrator under 
the wrongful death act.8 These legal consequences of adoption to-
gether with all other rights, duties and legal consequences. except 
the rights of succession provided for in Section 7, accrue under the 
provisions of Section 6 of Chapter 210.4 Section 6 also authorizes the 
court to decree a change of name in the adoption proceedings. Section 
6A relates to the issuance of certificates of adoption showing who 
the adopting parents 'are and permits changes in the birth 'certificates 
of adopted persons. Since the text of the new statute gives the n~c 
pro tunc decree the effect of a decree of adoption under Section . 7. 
the rights and legal consequences specified in Sections 6 and 6A may 
not arise. 
Furthermore, G.L., c. 210, §8.1> gives rise to a rule of construction 
that a property settlement in favor of a "child" shall include an adopted 
child. Should a child adopted by a deceased parent under a decree 
nunc pro tunc be deprived of the benefit of this canon? The enact~ 
ment of the new Section 6B was ill-advised. There is no justification 
for limiting the effect of the decree nunc pro tunc to the application 
2 White v. White. 822 Mass. !IO. 76 N.E.2d 15 (1947). 
8 Boutlier v. Malden IDectric Co •• 226 Mass. 479. 116 N.E. 251 (1917). 
4 GL •• c. 210. §6. provides in part that after the court is satisfied that the peti-
tioner is a suitable person and the child should be adopted. " .•• : it shall make a 
decree. by which. except as regards succession to property. all rights. duties. and 
other legal consequences of the natural relation of child and parent' shall thereafter 
exist between the child and the petitioner and his kindred ••• ;" 
I> See §6.8 infra. 
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of Section 7, which relates only to succession rights. Its enactment 
without amendment of other sections of Chapter 210 creates apparent 
inconsistencies. 
§G.8. Adopted c:hild taking as "child" in setdements of property. 
Prior to 1958, a transfer of property to .a "child" of someone other 
than the donor would not have included the adopted child of that 
person unless it plainly appeared that the donor had the intent to 
benefit the adopted child.1 In that year a statute amended the earlier 
law by including an adopted child under the word "child" or its 
equivalent whether the adopting parent or another person be the 
donor, in the absence of contrary. indications from the terms of. the 
instrument of transfer.1I The 1958 statute was expressly made appli-
cable only to grants, trust setdements, entails, devises or bequests 
executed after the effective date of the act (August 26, 1958). 
The scope of this canon of construction was further broadened 
and clarified by Chapter 27 of the Acts of 1969, amending G.L., c. 210, 
§S. This new statute provides that the .words "child," "grand child," 
"issue," "heir," "heir-at-Iaw," or their respective equivalents shall 
include an adopted child, whether the adoption was decreed before 
or after the date of execution as the effective date of the instrument 
of transfer, unless the contrary plainly appears by the terms of the 
instrument. It further provides that it shall be applicable to all in-
struments, whether the same were., executed or effective before or after 
the effective date of the actS "provided that said provisions [of the 
act] shall not apply to any such grant,· trust settlement, entail, devise 
or bequest which was executed or effective prior·to August twenty-six, 
nineteen hundred and fifty-eight with respect to any interests or right 
therein which had vested prior to the effective date of this' act." 
§6.9. Other 1egidation. Chapter 479, Section 2, of the Acts of 
1969 amends G.L., Co 191, §20 (the pretennitted heir statute), by ex-
empting l'eal property from the operation of the statute, unless a 
claim is filed by or ~n behalf of the omitted child or issue in the reg-
istry of probate within one year after approval of ·the executor's bond: 
It is made applicable to estates of persons dying on or after January 
I, 1971. 
Chapter 479, Section I, of the Acts of 1969 amends Chapter 192 
of the General Laws by adding,newSections IC and ID. Section IC 
provides that a guardian ad litem be appointed and made party to the 
petition for probate of a will if it . shall appear that the pretermitted 
heir is incompetent by reason of mental illness, minority, or is under 
conservatorship or is in military service. Section ID requires that a 
petition for the probate of a will shall include or have annexed to it 
a sworn itatement as to (a) whether the surviving spouse is incom-
16.8. 1 See Moore v. Cannon. 347 Mall. 594. 199 N.E.2d 312 (1964). 
,. G~., ~ 2id. §8. as amended by Acta of 1958, c:. 121, §1. 
I September 1, 1969. 
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petent by reason of mental illness, minority, or is under conservator-
ship, or is in military service, and if the petitioner is unable to make 
such a statement he shall so state; and (b) whether or not the will 
fails to provide for any of the testator's children or issue of a deceased 
child, and, if there are any such, their names and whether they are 
incompetent. Sections Ie and ID are applicable to estates of persons 
dying on or after January 1, 1970. 
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